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SUBARU OF AMERI CA, | NC.

VEMORANDUM AND ORDER

Ditter, J. March , 1998
In this case, the plaintiffs contend that they
purchased a defective autonobile manufactured by the defendant.
The parties reached a settlenment agreenment that included the
plaintiffs’ returning the vehicle, but it has since been stol en

! The defendant has

maki ng the agreenent inpossible to perform
now noved for sunmary judgnent contending that the plaintiffs
cannot “sustain their burden of proof regarding either defect in
t he subject vehicle or the appropriate neasure of damages."
(Def."s Mot. for Sunmm J. at 6). For the reasons that follow, I

will grant in part and deny in part the defendant’s notion.

1. After being notified of the settlenent, the Cerk of Court
di sm ssed the action with prejudice pursuant to Local Rule
41.1(b). (See Order dated Cct. 1, 1996). However, because the
car was stolen shortly before the plaintiffs were to return the
car to Subaru as required under the terns of the settlenent
agreenment, the plaintiffs noved to vacate the order disni ssing
the case. | granted that notion finding sufficient justification
existed. (See My Order dated Feb. 27, 1997).



STANDARD OF REVI EW
| nmust grant sunmary judgnent when there i s no genuine

i ssue of material fact and the noving party is entitled to
judgnent as a matter of law. Fed. R Cv. P. 56(c). | nust
resolve all inferences, doubts, and credibility questions in
favor of the non-noving party; however, the non-noving party nust
do nore than nerely rely on the allegations in its conplaint.

Rat her, it nust produce evidence which would reasonably support a

jury verdict inits favor. See Oson, Inc. v. Mramax Film

Corp., 79 F.3d 1358, 1366 (3d G r. 1996) (stating that if noving
party carries its burden of show ng absence of genuine issue of
fact, “the opponent may not rest on allegations in pleadings, but
must counter with specific facts which denonstrate that there

exi sts a genuine issue for trial”).

1. FACTUAL BACKGROUND

The Krugers purchased a new 1995 Subaru Legacy from
W kie Subaru for $23,983.19 on or about COctober 28, 1994. % In
connection with the sale, Subaru provided the Krugers with a
limted warranty for three years or 36,000 mles. Shortly after

t he Krugers’ purchase, on Novenber 2, 1994, Wl kie repair

2. The plaintiffs have not attached any supporting affidavits or
docunents to their opposition brief. However, the plaintiffs, in
their brief, do refer ne to the various repair invoices and the
sal es contract which they attached to their conplaint. The

def endant has not objected to the adm ssibility of these
docunents for purposes of this notion.
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i nvoices reveal that the plaintiffs had the car towed to Wl Kkie
because the engi ne had overheated, there was no oil in the

engi ne, and the engi ne was making a | oud, tapping noise. WIkie
renoved and replaced a radi ator hose and the thernostat. On
Novenber 17, 1994, the plaintiffs returned the car to Wlkie for
a road test because they had heard a | oud, crunching-type noise
when braking. WIkie then resurfaced the front brake rotors. On
Decenber 14, 1994, the plaintiffs again requested that WIkie
check the brakes because a "l oud krunching [sic] type noise"
occurred when they applied the brakes. WIlkie nodified the front
struts. On January 12, 1995, the car was again road tested for
the | oud, groaning-type noise that acconpani ed braking. Wlkie
determ ned that the brakes were "excessively warped” and renoved
and repl aced both front brake rotors and disks. Finally, on
February 17, 1995, W/l kie perfornmed another road test to

i nvestigate the noise comng fromthe brakes and resurfaced the
front brake rotors. Although the Krugers state in their

menor andum of |aw that on or about May 23, 1995, they returned to
Wl kie for repairs to the brakes, they do not submt any evidence
of further repairs (i.e., a repair invoice for that date) after
February of 1995, and the Krugers admt that prior to their
bringing this action, the brakes had never failed to stop the
car. It was only after they filed the conplaint that Ms. Kruger

al l eges that the brakes failed, causing a collision.



The Krugers filed their conplaint on June 19, 1995. 1In
their conplaint, they alleged the foll ow ng causes of action:
count one, under the Pennsyl vani a Autonobile Lenon Law, 73 Pa.
Stat. Ann. 8§ 1951-1963;° count two, under the Magnuson- Moss
Warranty Act (MMWW), 15 U . S.C. § 2301 et seq.; count three, under
the Uni form Commerci al Code, 13 Pa. Cons. Stat. Ann. 8§ 1101 et
seq.; and count four, under the Pennsylvania Unfair Trade
Practices and Consumer Protection Act (UTPCPL), 73 Pa. Stat. Ann.
8§ 201-1 et seq.

The parties proceeded to arbitration where Evonne
Kruger testified that on June 27, 1995, after a car she was
foll owi ng stopped unexpectedly, she applied the brakes but the
brakes partially failed causing her to slide into the car ahead
of her.* As a result of the arbitration proceedings, the
plaintiffs recovered a verdict in their favor solely on the Lenon
Law claim Subaru demanded a trial de novo. Subsequently, the

parties settled the matter;® however, before the Krugers were

3. The plaintiffs agreed to withdraw this count. Despite the
plaintiffs' allegation to the contrary, w thout the car they are
no | onger considered "purchasers” as required to have a cause of
action under the Pennsylvania Lenon Law. Reeves v. Mrelli-
Hoskins Ford, Inc., 609 A 2d 828, 830 (Pa. Super. C. 1992).
Thus, | will dismss this count with prejudice.

4. The plaintiffs have not anmended the allegations in their
conplaint to reflect this accident.

5. Under the terns of the settlenment agreenent, once the
plaintiffs returned the car, Subaru would pay them $23, 169. 93.
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scheduled to return the car to Subaru as required pursuant to

settl enent agreenment, it was stolen in October of 1996.

I11. DI SCUSSI ON
A Plaintiffs have shown genuine issue of fact
regarding liability on their breach of warranty
cl ai is.

The parties agree that the case is now proceedi ng
solely on the plaintiffs' breach of warranty clains, i.e., counts
Il through 1V. Consequent to this narrowing of the plaintiffs
case, Subaru first argues that the Krugers have not shown that
it breached any warranty because they have not offered sufficient
evi dence that there was a defect with the car.

Under Pennsylvania law, in order to prove a breach of
warranty, a party nust prove, either by direct or circunstanti al

6

evi dence, that the product was defective. See generally

6. Contending that the Krugers are proceedi ng under the
mal function theory of proving a defect, Subaru cites Lonon v. Pep

Boys, Manny, Me & Jack, 538 A 2d 22, 26 (Pa. Super. C. 1988),
to support the proposition that where both sides have proffered
equal Iy pl ausi bl e expl anations for an accident, the jury may not
specul ate and choose between them Subaru invites ny attention
to its expert's report, which states that application of the
brakes after the accident brought “the vehicle ... to a conplete,
controlled stop within an antici pated stopping distance."” ( See
Def.”s Mem of Law in Support of Mot. for Summ J., Ex. H at
unnunbered p. 3). Subaru contends that Evonne Kruger's
negligence in being too close to the car in front of her caused
t he accident on June 27, 1995, not brake-failure. Accordingly,
Subaru argues, the plaintiffs have failed to neet their burden of
proof because Evonne Krugers' negligence and brake failure were
equal Iy pl ausi bl e expl anations for the accident. | reject this
argunent because plaintiffs contend that they are not proceeding
on a mal function theory and have pointed to other evidence
(continued...)




Altronics of Bethlehem Inc. v. Repco, Inc., 957 F.2d 1102, 1105

(3d Gr. 1992). |If a party chooses to prove the defect by
circunstantial evidence, it nust negate abnornmal use and
reasonabl e secondary causes. |d. However, | find in this case
that there is both direct and circunstantial evidence from which
a jury could infer that the car was defective or not as
war r ant ed.

Here, the plaintiffs have presented direct evidence of

problens with the brakes. Cf. Pascale v. Simons, 178 A 2d 549,

551-53 (Pa. 1962) (finding in personal injury case, court
concluded jury instruction on product defect not necessary where
only evidence was defendant's statenent that brakes failed). In
addition to Evonne Kruger's testinony that she was involved in an
acci dent on June 27, 1995, while driving the car because the
brakes did not properly work, ' the plaintiffs testified in both
the arbitration proceedings and in their depositions that prior
to the accident the brakes continually made a | oud, grinding

sound, which they thought was problematic. (See Def.’'s Mem of

6. (...continued)
tending to show a defect with the brakes. Furthernore, unlike
Lonon, this is not a strict liability or personal injury case.

7. Subaru's argunent that the plaintiffs failed to produce any
evi dence that the brakes were repaired after the accident is not
di spositive. Subaru does not contend that the plaintiffs ever
used the vehicle after the accident, and the evidence shows
rather that the plaintiffs placed it in storage for a period of
time -- the costs of which Subaru is now contesting. Further,
the accident occurred after the plaintiffs initiated this action.

6



Law in Support of Mot. for Summ J., Exs. B, E-G. This noise is
further docunented in the various Wl kie repair invoices, which

i ndicate that Subaru tried to elimnate the noise. (I1d., Ex. A.
Mor eover, despite Subaru's contention that the noi se was non-
problematic,® the plaintiffs have submtted direct evidence of a
defect or problemwth the brakes in that one invoice indicated
that the brakes were "excessively warped,” and thus Subaru
renoved and replaced both front brake rotors and di sks. Al so,

al t hough providing service bulletins which state that high-
pitched squeals frequently occur with recently nade vehi cl es,
Subaru has not provided any reasonabl e expl anation for the cause
of excessively warped brakes, which is, in fact, their own
characterization. Significantly, the service bulletin also
states that "[a]ll brake noises should not arbitrarily be
considered normal." (ld., Ex. D). Accordingly, there is a
genui ne issue of material fact with respect to the quality of the
brakes and a reasonable jury could infer that the brakes were
defective, i.e., that the car was not as warranted. It follows
that sunmary judgnent nust be refused on the issue of liability.

Cf. Sinons v. Mercedes-Benz of NN Am, Inc., 1996 W. 103796, *5

(E.D. Pa. Mar. 7, 1996) (MA@ ynn, J.) (finding genuine issue of

fact where evidence consisted of nunerous repair invoices and

8. Subaru's expert testified that the noise was not indicative
of any problemw th the brakes and that Subaru had nerely tried
to elimnate the noise for custoner satisfaction purposes. ( See
Def.’s Mem of Law in Support of Mot. for Summ J., Ex. D).
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defendant's expert's report). However, the Krugers’ burden of
produci ng evi dence does not end there.

B. Plaintiffs have offered no material evidence of
the vehicle's | oss of value, and thus Subaru is
entitled to sunmary judgnent on plaintiffs’ breach
of warranty clains.

Subaru next maintains that because the plaintiffs have
abandoned the Lenon Law cl ai mand because a limted warranty is
i nvol ved, the typical neasure of damages allowed in a Lenon Law
action is not available to the plaintiffs.® Rather, Subaru
contends that the Krugers are limted to the damages in a breach
of warranty case under the Pennsyl vania Uniform Conmerci al Code.
See 13 Pa. Cons. Stat. Ann. 8§ 2714 (plaintiff is entitled to
val ue of car as warranted | ess value of car in its actual,
defective condition at tine of acceptance). Subaru then argues

that the plaintiffs have not shown the difference in val ue

between the car as warranted and the car as actually delivered

9. The Pennsyl vani a Lenon Law provides in relevant part:
If a manufacture fails to repair or correct a
nonconformty after a reasonabl e nunber of
attenpts, the nmanufacturer shall, at the
option of the purchaser, replace the notor
vehicle with a conparabl e notor vehicle of
equal value or accept return of the vehicle
fromthe purchaser and refund to the
purchaser the full purchase price, including
all collateral charges, |ess a reasonable
al l owance for the purchaser's use of the
vehicle...

73 Pa. Stat. § 1955.



and thus have failed to neet their evidentiary burden on an
essential elenment of their case. | agree.

Al t hough not necessarily controlling or precisely
accurate, the purchase price of the car is sone evidence of its

val ue as warrant ed. But see K& C,_ Inc. v. Westinghouse El ec.

Corp., 263 A 2d 390, 394 (Pa. 1970) (“The purchase price is not
the relevant factor; the value the goods would have had if they
had been as warranted is crucial. It is true that the purchase
price is prima facie the value that the goods woul d have had if
t hey had been as warranted. However, it is possible that the
pur chaser made a good (or a bad) bargain, and he should not be
deprived of the value of his bargain.”) (internal citations
omtted). ™

I n any event, although the purchase price is evidence
of the value of the car as warranted, the plaintiffs have failed
to present any evidence of the actual value of the car when it
was delivered in its allegedly defective condition. The
plaintiffs concede this failure. In their opposition brief, the
plaintiffs state:

As to ‘valuation’ of the vehicle with the

defects, plaintiffs intend to call M.
Turner, and a second expert, M chae

10. Indeed, absent any allegation that either party was under
duress immedi ately prior to the sale, the purchase price would
seema fair result of intelligent bargaining between two parties.
Further, there is no allegation by the Krugers that they secured
a great bargain or by Subaru that the Krugers paid too nuch for
the car. Thus, K& C 1Inc. is not controlling here.
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Daul erio, as experts. M. Daulerio is

enpl oyed as a new and used car buyer/seller

and has been for [sic] in the autonobile

busi ness for over 20 years. He will testify

as to what the vehicle would be worth with

t he defects conplained of by plaintiffs,

assum ng the repair records are accurate and

full disclosure of the problemwas nade by

the seller. Should the case go to trial his

report will be furnished to defendant and he

will be made avail able for deposition.
(Pls." Mem of Lawin Opp'n to Def.’s Mot. at 14). The
plaintiffs apparently m sunderstand their burden in contesting a
notion for sunmary judgnment. As previously discussed, bald
all egations or statenents in a | egal nenorandum regardi ng what
the plaintiffs wll do to prove their case do not suffice as
evidence.™ Moreover, the plaintiffs have had anple tine within
whi ch to supplenment the record with an affidavit, report, or
deposition testinony of their expert. For reasons unknown, they
have chosen not to do so. Nor have the plaintiffs submtted a
request for additional tinme to gather such evidence in the
appropriate form See Fed. R Gv. P. 56(f). Accordingly, I am
unable to give their plans for trial any weight in nmy decision on
t he defendant’s notion for summary judgnent.

Furthernore, the anount of the insurance proceeds paid

to the Krugers after the car was stolen is not evidence of its

11. Nor have the plaintiffs submtted evidence supporting the
cost of the repairs to the car in connection with the brake
defects, which could be deducted fromthe value of the car as
warranted to provide sone estinmate of the value of the car with
its alleged defects.
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2 'Ni ne nmont hs

val ue when delivered in its defective condition.
had passed. The car had been driven by the Krugers, in spite of
the all eged brake problens, for eight of those nonths. Finally,
there is no indication as to what portion, if any, of the
$17,327.93 paid by the insurance conpany was for collision damge
and how nuch was paid for |oss through theft.* 1In short, while

t he i nsurance proceeds are evidence of the value of a car that

12. Ganted, the plaintiffs would not have known at that tine
that the car was defective, but an expert could have rendered an
opi ni on, based on his or her expertise and know edge of the

al l eged defects, of what the value of the car would have then
been.

The plaintiffs state that they would "stipulate to accept
the difference between the cost of the vehicle plus 'collateral
damages' m nus the amount received fromthe insurance proceeds."”
(Pls." Mem of Lawin Opp'n to Def.’s Mot. at 13). Odinarily,
however, a party’s offer of settlenent is not adm ssible evidence
and thus would not be allowed to establish the car’s val ue. See
Fed. R Evid. 408.

However, Subaru comrents, "[P]resumably the only evi dence of
the value of the vehicle as of the tine it was stolen inits
"inmpaired condition' is the anount plaintiffs were rei nbursed by
their insurer, $17,327.93." (Def.'s Mem of Law in Support of
Mot. for Summ J. at 14). Nonetheless, the crucial tine is the
time the car was delivered, not the tinme it was stol en

13. In M. Kruger’s deposition taking place in August of 1995,
he testified that the collision danage anounted to approxi mately
$6, 200, and that, at that tinme, to the best of his know edge the
car had not been repaired. (Def.'s Mem of Law in Support of
Mt. for Summ J., Ex. | at 54). Although the plaintiffs stated
in their menorandum of |aw in opposition to Subaru s notion that
their insurance conpany initially refused to pay the claim
because the brakes were all egedly defective, whether the

i nsurance conpany |ater changed its position and whether this sum
was ever received prior to the theft and from whom was not
stated. Thus, this uncertainty further denonstrates that the

i nsurance paynent cannot be used to cal culate the val ue of the
car with its defects at the tinme of purchase.
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had been driven for eight nonths and had been in a front-end
collision, they are not evidence of the value at the tine that
the Krugers purchased it in its defective condition. * Wthout
that evidence, there is no way to conpute the difference between
the value of the car as warranted and as actually delivered in
its defective condition.

I n opposition, the plaintiffs contend that pursuant to
the MWA they are entitled to a full refund of the purchase
price. In nmaking this argunent, the Krugers rely on the
follow ng relevant portion of the MWA:

A consuner who is danaged by the failure of a

supplier, warrantor, or service contractor to

conply with any obligation under this

chapter, or under a witten warranty, inplied

warranty, or service contract, may bring suit

for damages and ot her | egal and equitable

relief....

15 U.S.C. 8§ 2310(d)(1). The Third Circuit has interpreted this
section to nean that pursuant to 8§ 2310(d), "a consunmer who is
damaged by the failure of a dealer or manufacturer to conply with
a warranty obligation can file suit to recover the purchase price

plus col |l ateral damages." Suber v. Chrysler Corp., 104 F. 3d 578,

588 n.12 (3d Cr. 1997). However, | agree with Judge Reed s

14. This case does not inplicate the coll ateral-source rule.
Here, the Krugers purchased insurance not to protect thenselves
fromthe hazards of buying a defective product but fromthe
hazards of theft or accident. That there was a collision, a
theft, and i nsurance paynent does not preclude recovery for the
car’'s defects. On the other hand, the Krugers cannot coll ect
from both Subaru and the insurance conpany for the sane | oss, a
| oss not caused by Subaru’ s actions.
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analysis in Kruse v. Chevrolet Mitors Dvision that a refund of

the full purchase price presupposes the return of the car to the
warrantor. 1997 W. 408039, *2 (E.D. Pa. July 17, 1997) (Reed,
J.); see also 15 U.S.C. 8 2304(b)(2) (stating that “warrantor may
require, as a condition to replacenent of, or refund for, any
consuner product ... that such consuner product shall be nmade
avail able to the warrantor”). Thus, because the car is
unavai |l abl e and because the plaintiffs used the car for eight
nont hs, thereby depreciating its value, | conclude that the
plaintiffs are not entitled to a full refund. *

Furthernore, the plaintiffs have brought their
UTPCPL claimas a breach of warranty claim ( See Conpl. § 45
(citing 73 Pa. Stat. Ann. 8 201-2(4)(xiv) and stating that Subaru
“fail[ed] to conply with the terns of [a] witten guarantee or
warranty given to the [Krugers] at, prior to or after a contract
for the purchase of the [car was] made")). ' The UTPCPL al |l ows
"actual danmages or one hundred dollars ($100), whichever is

greater” to be awarded. 73 Pa. Cons. Stat. Ann. 8§ 201-9.2(a).

15. The plaintiffs state in their menorandum of |aw that they
bel i eve the car can be | ocated even though it is not in their
possession. (Pls.' Mem of Lawin Qpp'n to Def.’s Mdt. at 6).
However, they have failed to produce any evidence supporting this
statenent, and they have not explained why, if the vehicle m ght
be recovered, there has been no attenpt to do so.

16. Subaru al so argues that, in their conplaint, the plaintiffs
only allege a breach of warranty based on the noi sy brakes.
Therefore, Subaru contends, the all eged danmages did not result
fromany breach of warranty, rather the danmages arose because of
t he autonobil e accident on June 27, 1995.
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However, the Krugers have failed to present the necessary

evi dence that they suffered any danages under the breach of
warranty clains. Thus, even if the finder of fact concludes from
t he evidence presented that Subaru breached a warranty, the

Krugers would only be entitled to $100.

C. Consequenti al damages

1. Plaintiffs have offered no evi dence of
consequenti al damages.

Turning now to the costs allegedly incurred by the
Krugers after the accident, both the UCC and the MMM al |l ow for
recovery of consequential or collateral damages. Wth respect to
t hese damages, | note that although the Krugers argue that they
are entitled to consequential danages such as storage fees,
i nsurance premuns, and rental costs from June 27, 1995, unti
August 14, 1995, they have not submtted any evidence in support
of the amount of those costs, i.e, an affidavit, invoices,
cancel ed checks, credit card statenent, or receipts. ! Nothing.
Thus, even if the plaintiffs were entitled to such damages, they
have not presented any evidence fromwhich a reasonable jury

could find in their favor on this claim In other words, they

17. Under the UCC, incidental danamges and consequential danages
may be awarded for a breach by the seller. See 13 Pa. Cons.
Stat. Ann. 8 2715. Subaru al so seens to believe that the
plaintiffs are seeking recovery for damages incurred due to the
accident. Plaintiffs concede that they are not suing for danages
caused by the accident.
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have not satisfied the standard for defeating a summary judgnment
not i on.
2. Express warranty limts consequenti al
damages.

Mor eover, assuming | were to accept the plaintiffs
bal d all egations that they have incurred these costs, such costs
are excluded under the express warranty provided by Subaru when
the vehicle was purchased. |In support of this argunent, Subaru
points to that section in its warranty which states:

S[ UBARU], | TS DI STRI BUTORS AND AUTHORI ZED

SUBARU DEALERS SHALL NOT BE LI ABLE FOR ANY

LOSS OF USE OF THE CAR; FOR ANY ALTERNATE

TRANSPORTATI ON, LODG NG FOOD OR TELEPHONE

EXPENSES; FOR ANY DAMAGES TO GOODS

COMVERCI AL LGSS, LOSS OF TI ME OR

| NCONVENI ENCE; OR FOR ANY OTHER | NCI DENTAL OR

CONSEQUENTI AL DAMAGES. Sone states do not

all ow the exclusion or limtation of

i nci dental or consequential damages, so the

above limtation or exclusion may not apply

to you.

(Def."s Mem of Law in Support of Mot. for Summ J., Ex. C at 12)
(capitals in original).

Under Pennsylvani a | aw, consequential damages nay be
[imted or excluded unless the exclusion or limtation is
unconsci onabl e or causes the essential purpose of the warranty to

fail. See 13 Pa. Cons. Stat. Ann. 8§ 2719(c); see also Hornberger

V. General Modtors Corp., 929 F. Supp. 884, 890-91 (E.D. Pa. 1996)

(Kelly, J.). The limtation found in the Subaru warranty does

neither. Cf. Hornberger, 929 F. Supp. at 890-91 (finding

15



limtation enforceable even though plaintiffs never expressly
negotiated for it). |In order for the disclainmer to be

unconsci onabl e, Subaru nust have refused the Krugers a reasonable
opportunity to reject it. [Id. at 891. |In addition, the

di scl ai mer nust "unreasonably favor" Subaru. 1d. Here, the
exclusion was in bold print, conspicuously stated within the 45-
page warranty. (See Def.’s Mem of Law in Support of Mt. for
Summ J., Ex. Cat 12). Further, the plaintiffs concede in their
conplaint that, at the tinme of sale, Subaru delivered a warranty
bookl et outlining the various warranties associated with the car.

(Conpl. 9 6); cf. Altronics, 957 F.2d at 1107-08 (finding

limting clause did not preclude award of consequential and

i nci dental danmages because limting | anguage was included in

i nvoices sent to plaintiffs near the tine the goods were shipped
and was not part of contract). Mreover, like the situation in

Hor nberger, Subaru is not unreasonably favored by the disclainer

of consequenti al damages.

Simlarly, the warranty's essenti al purpose was to
repair or replace any defective part free of charge. Excluding
consequenti al damages woul d not cause that renedy to fail. Cf.

Hor nberger, 929 F. Supp. at 890 (finding purpose of warranty to

meke repairs, limting damages nerely allocates risk anong
parties in inherently uncertain business, and therefore exclusion

did not cause warranty to fail of its essential purpose).
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Accordingly, the plaintiffs nay not recover collateral damages
pursuant to their clai munder the UCC

As noted above, recovery under the MWW i ncl udes
coll ateral damages. See Suber, 104 F.3d at 588 n.12. However,
the MWA states that "nothing in this chapter ... shall supersede
any provision of State |aw regardi ng consequenti al damages for
injury to the person or other injury."*® 15 U S.C. § 2311(b)(2).
Thus, as state law allows for the exclusion of collateral damages
as long as such exclusion is not unconscionabl e or causes the
warranty to fail of its essential purpose and because such
exclusion existed, the plaintiffs nmay not recover for storage
fees, insurance premuns, and rental costs pursuant to their MVWA
claim

Finally, although the UTPCPL's award of "actual
damages" include reasonabl e consequenti al damages, see, e.qg., In
re Bryant, 111 B.R 474, 479 (E.D. Pa. 1990) (Waldman, J.); see

also delland v. Hyundai Mdtor Am , 851 F. Supp. 680, 680 (E.D

Pa. 1994) (Katz, J.) (autonobile buyer only entitled to recover
costs that were collateral to purchase), for the sane reasons

articul ated above wth respect to the UCC and MMMA cl ai ns, the

18. Furthernore, section 2304(a) of the MWA inplies that its
m ni mum st andards of protection pertain to full warranties and
not to alimted warranty such as the one in this case. See
McKenzie v. Chrysler Corp., 607 F.2d 1162, 1166 (5th Cr. 1979);
Rose v. A& L Mtor Sales, 699 F. Supp. 75, 76 (WD. Pa. 1988).
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Krugers may not recover any consequential danmages under the

UTPCPL because of the express exclusion. *°

An appropriate order follows.

19. | need not address Subaru’s argunent that the plaintiffs no
| onger neet the anmount in controversy for diversity jurisdiction.
However, | will state that the critical date in deciding that
argunment is the date on which the conplaint was filed, not later
after certain events have occurred which may show that the anount
is less than the required anmount in controversy. See Suber, 104
F.3d at 583 ("Once a good faith pleading of the anbunt in
controversy vests the district court with diversity jurisdiction,
the court retains jurisdiction even if the plaintiff cannot
ultimately prove all of the counts of the conplaint or does not
actually recover damages in excess of $50,000 [now $75, 000]

The tenporal focus of the court's evaluation of whether the
plaintiff could conceivably prevail on its claimis on the tine
that the conplaint was filed.").
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| SAAK F. KRUGER :
EVONNE J. KRUCGER, h/w : ClVIL ACTI ON
: NO. 95-3810
V.

SUBARU OF AMERI CA, | NC.

ORDER

AND NOW this day of March, 1998, it is hereby
ORDERED t hat defendant's notion for summary judgnment i s GRANTED
in part and DENIED in part. Specifically,

1. Plaintiffs’ Lenon Law claim (count 1) is DI SM SSED
with prejudice.

2. Summary judgnent is GRANTED for the defendant with
respect to plaintiffs’ Magnuson-Mss Warranty Act claimand
Uni form Commercial Code claim (counts Il and I11).

3. Summary judgnent is DENIED with respect to
plaintiffs’ Unfair Trade Practices Consunmer Protection Law (count
V). However, plaintiffs may not recover storage fees on the
vehicl e, insurance prem uns paid on the vehicle, and car rental
costs from June 27, 1995, until August 14, 1995, and their
damages are limted to $100.

BY THE COURT:




